
From Sacrament to Contract

by or against clergy were generally heard by the consistory courr of the bisl:',op
presided over by the bishop himself or by his principal official. These cou
operated with sophisticated rules of procedure, evidence, and equity; thev hC
a battery of sharp spiritual weapons on hand to enforce rheir judgmenm arld
to put down their secular rivals. Cases could be appealed up the hierarch,n-

church courts, ultimately to the papal rota. Cases raising novel questions coudl
be referred to disdnguished canonists or law faculties called assessors, u-Il,cro

learned opinion s (consilia) onthe questions were often taken by the church csrrffi
as edifying if not binding.65

The church's canon law of marriage was the supreme law of marriage iun

much of the \fest from 1200 to 1500. Temporal laws of marriage-whes
issued by imperial, royal, custornaA, urban, feudal, or manorial authoriti
were considered supplemental and subordinate. In the evenr of conflict, cnfll
courts and councils were to relinquish their jurisdiction over marriage ro chu:
courts and councils. The church could not always make good on its clain:
exclusive jurisdiction and peremptory power over marriage. In polities gove
by strong kings or dukes and weak bishops, civil authorities often enjoyed
current jurisdiction over marriage-doubly so when the papacy and chu
leadership came to be wracked with scandal in the fourteenth and fifteenth
turies. But as a sacrament, marriage was at the heart of the church's jurisdicrl
and the canon law of marriage was pervasive and powerful.

Engagements and Marriages

The medieval canon law included complex and compr€hensive rules ro g

ern the fosnation and dissoludon of a marriage. The canonists distinguisi
fwo types of contracts: contracts of engagement and contracts of marriag
betro'8hals (sporusalia defuturo) and espousals (sponsalia de praeseruti), as rhese i
contracts were historic*lly called. An engagemenr conrract or betrothal '-nrs
promise to be married in the future:"I, John, promise to take yntttMury, to ba
wife." A marriage contract or espousal was a promise to marry here and no$r:

John, now take !ou, Mary, to be my lawfully wedded wife."
I'{either the engagement nor the marital contract required much formalirr

be valid and enforceable at medicval canon law. Parties were required simpir
exchange these or similar formulaic words-or where parties were mure, dtr*
incapable of de facto exchanse, some symbolic equivalent thereof,, Parties

add much more to either contract. They could attach conditions. They could
their parents' consent. They could draw on witnesses. They could have a weci

in church or at home, and a public celebration thereafter. They could sedi
counsel and blessing of a priest. But none of this was required at medieval
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i*i :ofi the theologians and canonists cf the day had made clear, a private

:.,'.';if::::ff:':?:*-*l , fit man *,,* fir woman orthe age orr"r:: -"i''3S a valid and enforceable rnarriage at medieval canon h;;rtr:il;lr' -rue if the p.arties had consummated their vows and the woman was nowiFrry;:i' clandestine or secret marriages, contracted without the involvementtt, inr'" ''irird parties, wer: perennially do*r*d ufon and could be occasionally
ilpn?n---"'ed by unusually firm and seyere church.ourrr.66 But theywere generallyi**nl*i'l-:ed to be valid marriages, with the marital promises impliecl and impuredir& i'r": :anies'.9o":ubinage was a more problem*rii caregoqr for canonists. while*lmrrr " :ai and illegal; it was such a widespread practice ,h*, rnost canonists before*&u ::eenth centu{F tended to view a man's long-standing cohabiration with a;@nc-:ine, featuring ,'marital 

affecrion,,, as , furi, of clanlestine marriage that*ilr**r'. be later ratified through a forrnal marriage ceremony. Here, too, maritalim;r.:i";rs were imputed to the couple, and *urirll rights *fri duties amache d,.67

Impedirnents ro Engagerffent

\'u'':': ;-i parties were fiee and fit to make such_engagement and rnarital prornises,ru;'rru";"'''ut' and not all such promises had to be lrrFor.*d or could be enforced.l:*;arties needed to harre the freedom, fitness, and capacity to rnarry eachIIri::-- ir'ts conubiurn, "the right to rnar ry:' as the classicai Ro*rn lawyers hadtrti: ::' certain relationships or experiences could disqualift rhe parties frornss's:ement and marriage, altog*ther or ar least with ,*& orh*r. Certain actionsr"- ;.-'nditions discovered aftet ,h. exchange of promises could, and sornetimesT-ilr :o' Iead to the dissolution of drese prornises.
rhese disqual ifying anddisablin g {acta.rs were called impedimenrs. Impedi-nrr;s provided the rwo parties, and sorrr"times third parries *u **ll, wirh grou,ds,i: ieek annulment of the engagement or marriage contract. An annulment wasir: ':rder by 

^ 
church court or a qualified ,.lifiou* official that declared theri -::aqement or marital contract to be null and 

"oia 
and the relarionship betweenr: D2rties dissolved' A declaration of annulment rneanr thar the engagemenr

. : :larriage neyer formally existe d at law; ir was ne1.er a legayy bindilrg union,iil- "l'ever contrary ta fact that might appear. In cases involving serious impedi-:':rrs' even {ully consunrrnated lo"g-rtr'ding rnarriages that had yielded chil-::en could be annulled.
The ]ate rnedieval canon law recognized, a variety of impedirnents ro rhej:sagement contracr' Nthaugh canonis ts differed widely in ernp.hasis and, in1 -'|inencJature' rnost cired fburteen imped,irnenfs to engag..rnent: (1) infan...'' i ere one ar both patties were below *te ageofcons ."nt at** ,i* e they.*.hr, jli'::omiset; (2) precontra,r or polygaffiy,*h*r* eirher partywas alreadl,betrorhed

66. See Joyce, Christian tVfawiage, rc3*46.
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rs:..;al celibacy was confirmed. The spiritual superioriry of celibary and virginity

ru ::arriage was underscored. Medieval cano* ta* impediments to betrothal and

lrrj::age, and traditional prohibitions against marriage in certain seasons were

;..r,:-:rmed. The church,s power ro grrri dispensations from impediments was

:;,:.:rmed. f)ivorce rneanr onry separario* from hed and board, with no right

:,i :gma rrrage.Ecclesiastical judges were to enjoy exclusive marital iurisdiction"s'

l;: rhe same decree Ta*rti, rhe cr,rr.il of rrent also instituted several

:,.*: ::ns ro put down abuses that "experience teaches " have creltinto the chrrcch'

J:: i: efforr ro curb rhe "evil" of Jr*destine marriages,. the church sought to

66.:r-i-a,,more efficacious remedy," based on earli*r.iciliar and patristic teach-

:mgi. \{inor children--who were *ho,r*"the age of consenr, but below the age of

:m; .rior-were to procure the consent of th*i, parents to marry' Local parish

sr..:sxs \\rere to announce the banns of marriage of a prosPectile couple on three

ri-;essive festivar days, forgoing such announ.**.rrrs only if "there should be

a ::cbable suspicion that "Lrriiage 
migh, b: maliciously hindered'" Betrothed

ri:::es were ro postpone cohabitation until after their wedding' Three days

x:rre consummation of their marriage, they were to make full and "careful"

;.:::ession in the sacrament of p.rrrri.e and to "appro**! mostnd*'ot'tly the

n -- !r holy sacrament of the Eu.h*rirt." rweddings **r* r? bg contracted in the

.r;:ch before a priest and "in the presence of t*o or three witne55s5"-save

l*:ing the searo* of Lent and Adrr*rrt, when marriage wa: forbidden' Failure

:: ;ompry with these requiremenrs was a grear sin, which "shall at the discre-

i-u- r of the ordinary fpriesd be severely punished." And if the marriage contract

n, is not consecrated by 
^priest, 

it was d*emed auromatically "invalid and nu11"'

;:. j the parties subject to spiritual and remporal sanctions. If the marriage was

-.::rracted properly, the priest was to record th* names of the couple and their

&::ness., it th* lo*al parish register'81

To remedy some of the abures of marital impediments and of dispensations

::rr1 the same, rhe council also instituted a number of changes' Baptized par-

:-., were ro have only one godfather or godm3ther, with whom marriage was

::chibited and whose name was to be ,*Jord*d in the local parish register' The

:pediment of public honesty (which could preclude marriage to and of a non-

":rqin) was ,**or*d. The impedimenr of *ffirity (which precluded marriage to

:::e relatives of aperson with whom one had intercourse) was limited to relatives

::rlv in the second degree. Dispensations from impediments could be granted

:.iroactively (atlowing consummated marriages ,o ,,*"d) only if the parties had

anocently violated ,h.r. impedimenrs. persons who consummated their mar-

::aqes in knowing violation oi*r, impediment were subiect to seYere punishment

.nd foreclosed from any dispensation'82

g0. canons l*L\,in ibid., 1g1*g2. see also "I)ecree concerning Reform" (November 11'

.163),chap. 20, in ibid', 2L1'on matrimcnial jurisdiction'

81. Chaps"l, 10, in ibid" 183*85' 189-90'

82. ChaP s.2*5, in ibid" 185*87 '



Concluding Reflections 321

marriage-whether religious, social, or contractual-does not capture the full
nuance of rhis jnsrirurion. A single forum**.wherber the church, stare, or the

irousehold itself,-is not fully cornpetent to Sovern all marital questions. Mar-

riage demands multiple forums and multiple laws to be governed adequately.

-{merican religiclus communities must think more seriously about restoring and

reforming their own brodies of religious law on marriage, divorce, and sexuality

instead of simply acquiescing in state laws. American states rnust think more

seriously about granting greater deference to rhe marital laws and customs of
iegitimate religious and cultural groups that cannot accept a marriage law of the

common denominator or denomination. I

Second, the Sfestern tradition has learned to distinguish between betrothals

and espousals, engagements and weddings. Betrothals were defined as a future

promise to rnarry, to he announced publicly in the lclcal community and to

be fulf,lled after a suitable waiting period. Espousals were defined as the pres-

enr promise to mary, to be celebrated- in a public ceremony before civil and/

or religious officials. The point of a public betrothal and waiting period was to

allow couples to weigh the depth and durabiliry of their mutual love. It was also

ro invite others to weigh in on the maturity and compadbility of the couple , to

offer them counsel and comrnodities, and to prepare for the celebration of their

union and their life together thereafter. Too long an engagement would encour-

age rhe couple to fornicacion. But too shoffi an engagement would discourage

them from introspection. Too secret and private a marriage w'ould deprive cou-

ples of the essential counsel and gifts of their families and friends. But too public

and routini zed a marriage would deprive couples of the indispensable privacy

and intimacy needed to tailor their nuptiais to their own preferences. Hence

the traditional balance of engagement and wedding, of publicity and privacy, of
waiting and conslrlnmating.

The modern lesson in this is that we rnust resist collapsing the steps of
engagement and marriage, and restore reasonable waiting periods between them,

especially for younger couples. Today in most states, marriage requires only the

acquisition of a license from the state registry, followed by solemnization before

a licensed official-*without banns, with little waiting, with no public celebra-

tion, wirhour notification of others. So suhlime and serious astep in life seems to

demand a good deal more prudent regulation than this. It may well not be apt in

every case to invite parents and peers, ministers and magistrates to evaluate the

maturity and compatibility of the couple. Our modern doctrines of privacy and

disestablishment of religion militate against this. But especially in the absence of
such third parties, the state should require rnaritatr parties themselves to spend

some time weighing their present maturity and prospective commitment. A pre-

sumptive waiting period of at least ninety days between formal engagement and
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